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TOMMY WALTON , IN THE DISTRICT COURT

Plaintiff

V.
HARRIS COUNTY, TEXAS

3M COMPANY; ARIZANT
HEALTHCARE, INC.; AND
ROBERT PRESTERA,
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Defendants. JUDICIAL DISTRICT

PLAINTIFF'S ORIGINAL PETITION

Plaintiff Tommy Walton (Mr. Walton” or Plaintifff files this, his
Original Petition,againstDefendants3M Company,Arizant Healthcare]nc. and
RobertPrestergjointly Defendants) andwould respectfullyshowthe following:

|. DISCOVERY LEVEL

1. Plaintiff intendsto conductdiscoverybe conductedunderDiscovery
Level 3.

2. Plaintiff seeksmonetaryrelief in excessof $1,000,000and hereby
pleadsout of the expeditedactionprocessof Rule 169.

Il. PARTIES

3. Plaintiff is a citizen of the State of Texas and residesin Sabine

County, Texas.

4. DefendanBM Company(3M}) is acorporationorganizedunderthe
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laws of the Stateof Delawaredoing businessn the Stateof Texas. 3M engages
or has engagedin businessin this State and may be served by serving its
registerecagent,CT CorporationSystemat its registerecaddress350N. St. Paul
St., Suite2900,Dallas, Texas75201.

5. DefendantArizant Healthcare,Inc. (Arizant] is a corporation
organizedunderthe laws of the Stateof Delawaredoing businesdn the Stateof
Texas. Arizant engagesor has engagedin businessin this Stateand may be
servedby servingits registeredagent,CT CorporationSystem,at its registered
address350North St. PaulSt., Suite2900,Dallas, Texas75201.

6. DefendantRobertPrestergMr. Pestera)is a citizen of the Stateof
Texasand residesin Katy, Texas. Mr. Pesteramay be servedprocessat his
residentiabddres23726ShadowCreekCt., Katy, Texas/7494.

1. JURISDICTION AND VENUE

7.  The Court hasjurisdiction over this action becausethe amountin
controversyexceedghe minimum jurisdictional limits of the Court and because
all Defendantglo busines®r residein this state.

8. Defendantshave had continuousand systematiccontactswith the
stateof Texassufficientto establishgenerajurisdictionoversaidDefendants.

9. The causesof action alleged herein arose from or relate to the

contacts of Defendantsto the State of Texas, thereby conferring specific



jurisdictionwith respecto saidDefendants.

10. The assumptionof jurisdiction over Defendantswill not offend
traditional notions of fair play and substantialjustice and is consistentwith the
constitutionakrequirement®f dueprocess.

11. Defendants engagedn activities constitutingbusinesan the state
of Texasasprovidedby Section17.0420f the TexasCivil PracticeandRemedies
Code,in thatsaidDefendant€ommittedatort in wholeor in partin Texas.

12. Venuefor this actionis permissivein Harris County, Texas,under
TEX. CIv. PRAC. & REM. CoDE § 15.002 for thereasorthatall or a substantiapart
of the eventsor omissionggiving riseto this lawsuitoccurredin this county.

IV. FACTUAL BACKGROUND

13. On or aboutMarch 15, 2011 Plaintiff Walton underwentsurgeryat
HoustonOrthopedicSurgicalHospital for the purposeof implantinga prosthetic
right hip.

14. During his surgery,Plaintif6 anesthesiologistiseda Bair Hugger
ForcedAir Warming(FAW) deviceon Plaintiff.

15. More than 50,000 Bair Hugger FAW units are currently in usein
acrosghecountry.

16. Plaintiff sustained a periprosthetic infection during his hip

replacemensurgerydueto the introductionof contaminantsnto his opensurgical



site by the Bair HuggerFAW.

17. The Bair HuggerFAW is designedmanufacturedand marketedby
Defendant8M CompanyandArizant Healthcare|nc.

18. Bair HuggerFAW consistsof a portableheater/blowerconnectedy
a flexible hoseto a disposabléblanketthat is positionedover (or in somecases,
under)surgicalpatients. The systemwarms patientsduring surgeryby blowing
hot air on patients’exposedskin.

19. The hot air producedby Bair Hugger FAW accumulatesunderthe
surgical drape covering the patientand escapedrom underthe surgical drape
belowthe level of the surgicaltableor at the headendof the surgicaltable. This
escapedir createsair flow currentsthat flow againstthe downwardair flow of
the operatingroom. As this warmedair rises,it depositdacteriafrom the floor of
the surgicalroominto the surgicalsite.

20. Furthermoretheinternalairflow pathsof Bair HuggerFAW blowers
havebecomecontaminatedavith pathogens.

21. The pathogenscontaminatingthe internal airflow paths of Bair
Hugger FAW blowers incubate and proliferate therein resulting in further
contaminatiorof the surgicalsite.

22. Defendantdhavebeenawareof the pathogeniaccontaminatiorof the

airflow pathsof Bair HuggerFAW blowerssinceatleast20009.



23. DefendanfPresteras a district salesmanageifor Defendant8M and
Arizant. In that capacity Defendant Presterasupplied Houston Orthopedic
SurgicalHospitalwith the Bair HuggerFAW usedon Plaintiff.

24. DefendanPresteravorksfrom anoffice in Katy, Texas.

25. DefendantPresterafailed to inform Houston Orthopedic Surgical
Hospital or the Plaintiff of the risks inherentin using the Bair Hugger FAW,
includingthe machines propensityto causanfectionsin implantsurgeries.

26. Defendant Presterarepresentedto Houston Orthopedic Surgical
Hospital and the public that the Bair Hugger FAW was safe for usein implant
surgeriesvhenit is not.

27. As adirect and proximateresult of the failure of Defendants’Bair
Hugger FAW to maintainthe sterility of the surgicalareaand the Defendants’
wrongful conductin designing, manufacturing,and marketing this dangerous
product,Plaintiff sustainedand continuesto suffer economicdamagegincluding
medical and hospital expenses)severeand permanentnjuries, pain, suffering,
and emotionaldistress.As a result, Plaintiff has sustainedand will continueto
sustaindamage$n anamountto be provenattrial.

V. CAUSESOF ACTION

COUNT I-NEGLIGENCE

28. Plaintiff representandincorporatesy referenceall otherparagraphs



of this Petitionasif fully setforth herein.

29. Defendantsowed Plaintiff a duty to exercisereasonablecare when
designing, manufacturing,marketing, advertising, distributing, and selling Bair
HuggerFAW.

30. Defendantdailed to exercisedue care underthe circumstancesnd
thereforebreachedhis duty in the following nonexclusivevays:

a. Failing to properly and thoroughly test Bair Hugger
FAW beforereleasinghe deviceto market;

b. Failing to properly and thoroughly analyze the data
resulting from the pre-markettestsof the Bair Hugger
FAW;

C. Failing to conduct sufficient post-markettesting and
surveillanceof the Bair HuggerFAW;

d. Designing, manufacturing, marketing, advertising,
distributing, and selling the Bair Hugger FAW to
consumers,including Plaintiff, without an adequate
warning of the significant and dangerousrisks of the
Bair Hugger FAW and without proper instructionsto
avoidthe harmwhich couldforeseeablyccurasaresult
of usingthe device;

e. Failing to exercise due care when advertising and
promotingthe Bair HuggerFAW; and

f. Negligently continuing to manufacture, market,
advertise,and distribute the Bair Hugger FAW after
Defendantsknew or should have known of its adverse
effects.

31. Plaintiff wasinjured asa directand proximateresultof Defendants’



actions, omissions, and misrepresentationsPlaintiff has incurred and will
continueto incur expensessa resultof usingthe Bair HuggerFAW.,
COUNT II-TEXAS DECEPTIVE TRADE PRACTICES ACT

32. Plaintiff representaindincorporatedy referencell otherparagraphs
of this Petitionasif fully setforth herein.

33. Plaintiff was a consumerof the Bair Hugger FAW. Defendants,
throughwritten andoral statements$o Plaintiff misled Plaintiff andhis physicians
to believethat the Bair HuggerFAW was safeandfit for the purposesntended
whenusedunderordinaryconditionsandin anordinarymanner. Plaintiff and his
physiciangeliedonthosestatementso Plaintifs detriment.

34. Defendantsarein violation of Chapterl? of the TexasBusinessand
CommerceCode,i.e., the TexasDeceptiveTrade PracticesAct in the following
circumstances:

a. Breachof expressor implied warrantywhich resultedin Plaintifs
economicdamagesand mentalanguish.TEX. Bus. & Com. CODE §
17.50(a)(2);

b. Representingthat goods or services have sponsorship,approval,
characteristicangredients uses benefits,or quantitieswhich theydo
not have or that a person has a sponsorship,approval, status,
affiliation, or connectionwhich they do not. Tex. Bus. & Cowm.
CoDE § 17.46(5);

C. Representingthat goods or servicesare of a particular standard,

guality, or grade,or that goodsare of a particularstyle or model, if
theyareof another. TEX. Bus. & CoM. CoDE 817.46(7);



d. Failing to discloseinformation concerninggoodsor serviceswhich
was known at the time of the transactionif suchfailure to disclose
such information was intended to induce the consumerinto a
transactionnto which the consumemwould not haveenteredhadthe
informationbeendisclosed. TEX. Bus. & CoM. CODE § 17.46(24).
COUNT IlI-- PRODUCTSLIABILITY: FAILURE TO WARN

35. Plaintiff repeatsandincorporatesy referenceall otherparagraphsf
this Petitionasif fully setforth herein.

36. Defendantsresearcheddeveloped,designed,tested, manufactured,
inspected |abeled,distributed, marketed,promoted,sold and otherwisereleased
into the stream of commerceBair Hugger FAW and in doing so, directly
advertisedor marketedthe productto the FDA, health care professionalsand
consumerspr personsresponsiblefor consumersand thereforehad a duty to
warnof therisksassociatedavith theuseof Bair HuggerFAW.

37. Defendantsfailed to adequatelywarn health care professionalsand
the public, including Plaintiff and his physician,of the true risks of Bair Hugger
FAW, including that Bair Hugger FAW would circulate contaminatedir in the
operatingroom andthat the ventedheatfrom Bair HuggerFAW would mobilize
floor air contaminatedvith pathogensnto the surgicalsite, causingdeepjoint
infections,andrequiringfurthertreatmentjncludingsurgery.

38. Defendants failed to provide timely and reasonablewarnings

regardingthe safety and efficacy of Bair Hugger. Had they done so, proper



warnings would have beenheededand no health care professional,including
Plaintifs physicians,would have used Bair Hugger FAW and no patient,
including Plaintiff, would havealloweduseof Bair HuggerFAW.

39. Defendantdailed to provide timely and reasonablenstructionsand
training concerningthe safeand effective useof Bair HuggerFAW to Plaintifs
physician.

40. Bair Hugger FAW, which was researcheddeveloped,designed,
tested, manufacturedinspected,labeled, distributed, marketed,promoted, sold
andotherwisereleasednto the streamof commerceby Defendantsywasdefective
due to inadequate post-marketing warnings and/or instructions because
Defendantdailed to provide adequatevarningsto healthcare professionalsaand
the consumingpublic, including Plaintiff, and continueto aggressivelypromote
Bair HuggerFAW.

41. Defendantdailed to performor otherwisefacilitate adequateesting,
failed to reveal or concealedtesting and researchdata, or selectively and
misleadinglyrevealedor analyzedestingandresearcltdata.

42. The defectivewarningsor instructionsprovidedin associationwith
the Bair HuggerFAW constitutea producingcauseof Plaintif§ injuries.

43. The failure to provide timely and reasonablevarnings,instructions,

and information regardingBair Hugger FAW to Plaintiff and/or his physician



renderedhe Bair Huggerunreasonablgangerous. As a direct result of
Defendants’conduct, Plaintiff has sufferedand continuesto suffer seriousand
permanenhon-economi@ndeconomicinjuries. Defendantsareliable to Plaintiff
in anamountto be determinedattrial.

COUNT IV—PRODUCTS LIABILITY: MANUFACTURING AND
DESIGN DEFECTS

44. Plaintiff repeatsandincorporatedy referenceall otherparagraphef
this Petitionasif fully setforth herein.

45. Defendantsare the researcherdeveloper,manufacturerdistributor,
marketer,promoter,supplier,and sellerof Bair HuggerFAW, which is defective
andunreasonablgangerous.

46. While engagedin the manufactureand sale of the Bair Hugger,
Defendantsmanufacturedand sold Bair Hugger FAW to consumerswithin the
streamof commerce. Defendantsntendedand expectedhat the Bair Huggerso
introduced and passedon in the course of trade would ultimately reach a
consumepr userin the conditionin which it wasoriginally sold.

47. The Bair HuggerFAW systemusedby Plaintiff and his physicians
wasdefectiveandunsafefor its intendedpurposestthe time it left the controlof
Defendantsand at the time it wassold. More specifically, becauseBair Hugger
FAW systemwasdefectivelydesignedmanufacturedmarketedt is unreasonably

dangerous.
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48. Plaintiff thereforeinvokesthe doctrine of strict liability in Section
402A, Restatementf the Law of Torts, 2d, andasadoptedoy the SupremeCourt
of Texas.

49. Specifically, Bair Hugger FAW is defective in its design of
formulationin thatit is notreasonablyit, suitableor safefor its intendedpurpose
and/orits foreseeableaisks exceedthe benefitsassociatedvith its design. Bair
Hugger FAW is defectivein designin that it lacks efficacy, posesa greater
likelihood to injury andis more dangeroughanotheravailabledevicesindicated
for the sameconditionsanduses.

50. Therewas a saferalternativedesignthanthe one actuallyemployed
by Defendants. Such safer alternativedesign,in reasonablerobability would
have preventedor significantly reducedthe risk of Plaintif§ injuries without
substantially impairing the Bair Hugger FAW systens utility. This safer
alternativedesignwasboth economicallyand technologicallyfeasibleat the time
the productleft the controlof eachof the Defendantsy the applicationof existing
or reasonablyachievablescientificknowledge.

51. If the designdefectswere known at the time of manufacture,a
reasonablg@ersonwould haveconcludedhatthe utility of Bair HuggerFAW did
not outweighits risks.

52. Thedefectiveconditionof the Bair HuggerFAW systemrenderedt

11



unreasonablydangerousand/or not reasonablysafe and the Bair Hugger FAW
systemwas in this defective condition at the time it left the hands of the
Defendants. The Bair Hugger FAW systemwas expectedto and did reach
Plaintiff andhis physicianswvithout substantiathangen the conditionin which it
was designed, manufactured,labeled, sold, distributed, marketed, promoted,
supplied,andotherwisereleasednto the streamof commerce.

53. Plaintiff and his physicianswere unawareof the significant hazards
and defects in Bair Hugger FAW. The Bair Hugger FAW system was
unreasonablglangerousand/ornot reasonablysafein thatit was moredangerous
than would be reasonablycontemplatedby the ordinary patient or physician.
During the period that Plaintiff and his physiciansusedthe Bair Hugger FAW
system,it was usedin a mannerthat was intendedby DefendantsAt the time
Plaintiff waswarmedby the Bair HuggerFAW system,it wasrepresentedo be
safeandfreefrom latentdefects.

54. Defendants are strictly liable to Plaintiff for designing,
manufacturingand placing into the streamof commercethe Bair Hugger FAW
system,which was unreasonablydangeroudor its reasonablyforeseeablauses
becaus®f its designdefects.

55. Defendantsknew or should have known of the dangerassociated

with the use of the Bair Hugger FAW, as well as the defective natureof Bair
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HuggerFAW, but havecontinuedto design,manufacturesell, distribute,market,
promote,and/orsupply Bair HuggerFAW so asto maximizesalesand profits at
the expenseof the public health and safety, in consciousdisregard of the
foreseeabl&harmcausedy Bair HuggerFAW.

56. Thedefectivedesignand manufactureof the Bair HuggerFAW was
a producingcauseof Plaintif§ injuries.

57. As adirectresultof Defendants’conduct,Plaintiff hassufferedand
continuesto suffer seriousand permaneninon-economicand economicinjuries
andDefendantsareliable to Plaintiff in anamountto be determinecht trial.

COUNT V—BREACH OF EXPRESSWARRANTY

58. Plaintiff repeatsandincorporatesy referenceall otherparagraphsf
this Petitionasif fully setforth herein.

59. Defendantsadvertised/abeled,marketedand promotedBair Hugger
FAW, representinghe quality to healthcareprofessionalsthe FDA, Plaintiff, and
the public in sucha way as to induce its purchaseor use, thereby making an
expresswarrantythat Bair Hugger FAW would conformto the representations.
More specifically, Defendantsepresentedhat Bair Hugger FAW was safe and
effectivefor useby individualssuchasPlaintiff or thatit wassafeandeffectiveto
useduring Plaintif§ surgery.

60. The representationsas set forth above, containedor constituted

13



affirmationsof fact or promisesmadeby Defendantdo the buyerthat relatedto
the goods and becamepart of the basis of the bargain, creating an express
warrantythatthe goodswould conformto the affirmationsof fact or promises.

61. TheBair HuggerFAW systemdid not conformto therepresentations
made by Defendantsin that the Bair Hugger FAW systemwas not safe and
effective,wasnot safeandeffectivefor useby individualssuchasPlaintiff, and/or
wasnot safeandeffectiveto treatindividualssuchasPlaintiff.

62. At all relevanttimes, the Bair Hugger FAW systemwas usedon
Plaintiff by his physiciansfor the purposeand in the mannerintended by
Defendants.

63. Plaintiff and Plaintif6 physicians,by the use of reasonablecare,
would not havediscoveredhe breachedvarrantyandrealizedits danger.

64. The breachof warranty was a proximate causein bringing about
Plaintifs injuries.

65. As direct result of Defendant’ conduct, Plaintiff has sufferedand
continuesto suffer seriousand permanentnon-economicand economicinjuries
andDefendantsareliable to Plaintiff in anamountto be determinecht trial.

COUNT VI—BREACH OF IMPLIED WARRANTY
66. Plaintiff repeatsandincorporatedy referenceall otherparagraphsf

this Petitionasif fully setforth herein.
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67. TheBair HuggerFAW systemwasnotreasonablyit for the ordinary
purposedor which suchgoodsare usedanddid not meetthe expectationgor the
performanceof the productwhen usedin the customary,usualand reasonably
foreseeablenanner.Nor wasthe Bair HuggerFAW systemminimally safefor its
intendedpurposes.

68. At all relevanttimes, the Bair Hugger FAW systemwas usedon
Plaintiff by his physiciansfor the purposeand in the mannerintended by
Defendants.

69. Plaintiff and Plaintif6 physician, by the use of reasonablecare,
would not havediscoveredhe breachedvarrantyandrealizedits danger.

70. Defendantsbreachof theimplied warrantywasa proximatecausen
bringingaboutPlaintif injuries.

71. As direct resultsof Defendants’conduct,Plaintiff has sufferedand
continuesto suffer seriousand permanentnon-economicand economicinjuries
andDefendantsareliable to Plaintiff in anamountto be determinecht trial.

COUNT VII—NEGLIGENT MISREPRESENTATION

72. Plaintiff repeatsandincorporatesdy referenceall otherparagraphsf
this Petitionasif fully setforth herein.

73. Defendantsmade misrepresentationgvith respectto Bair Hugger

FAW including, but not limited to, the following particulars:
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a. Defendants represented through the labeling,
advertising, marketing materials, seminar
presentations, publications, notice letters, and
regulatorysubmissionghat Bair HuggerFAW has
beentestedand found to be safeand effective for
the warmingof patientsduringorthopedicimplant
surgery;and

b. Defendantsrepresentedthat Bair Hugger FAW
wassaferthanotherpatientwarmingsystems.

74. Defendantsdid not exercise reasonablecare or competencein
obtaining or communicating the information to the public regarding the
characteristicandqualitiesof Bair HuggerFAW.

75. Plaintiff andhis physiciangdid, in fact, rely upontherepresentations.

76. Plaintiff and his physicians justifiably relied upon the
representations.

77. Defendants’misrepresentationsvidencetheir callous,reckless,and
willful indifferenceto the health,safety,andwelfare of their consumersincluding
Plaintiff.

78. Plaintiff wasinjured asa direct and proximateresultof Defendants’
actions,omissionsandmisrepresentations.

79. Plaintiff hasincurredandwill continueto incur expensessa result
of usingthe Bair HuggerFAW system.

COUNT VIII—FRAUDULENT MISREPRESENTATION

80. Plaintiff repeatsandincorporatedy referenceall otherparagraphef
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this Petitionasif fully setforth herein.

81. Defendantanadefraudulentmisrepresentationsith respectto Bair
HuggerFAW including, but not limited to, the following particulars:

a. Defendants represented through the labeling,
advertising, marketing materials, seminar
presentations, publications, notice letters, and
regulatorysubmissionghat Bair HuggerFAW had
beentestedand found to be safeand effective for
warming patients undergoingorthopedicimplant
surgery;and

b. Defendantsrepresentedthat Bair Hugger FAW
was safer than other alternative patient warming
devices.

82. Defendantsknew that their representationsvere false, yet they
willfully, wantonly,andrecklesslydisregardedheir obligationto providetruthful
representationsegardingthe safetyandrisks of Bair HuggerFAW to consumers,
includingPlaintiff, andthe medicalcommunity.

83. The representationsvere madeby Defendantswith the intent that
doctorsandpatientsjncluding Plaintiff, rely uponthem.

84. Defendantsrepresentations/ere madewith the intentof defrauding
and deceivingPlaintiff, other consumersand the medicalcommunityto induce
andencouragehe saleof Bair HuggerFAW and/orits relatedconsumables.

85. Plaintiff andhis physiciangdid in factrely upontherepresentations.

86. Defendants’ fraudulent representationsevidence their callous,
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recklessandwillful indifferenceto the health,safety,andwelfare of consumers,
including Plaintiff.

87. Plaintiff wasinjured asa directand proximateresultof Defendants’
actions, omissions, and misrepresentationsPlaintiff has incurred and will
continueto incur expensessa resultof usingBair HuggerFAW.

88. Defendants acted with oppression, fraud, and malice towards
Plaintiff, who accordinglyrequeststhat the trier of fact, in the exerciseof its
sounddiscretion,awardadditionaldamagedor the sakeof exampleand for the
purposeof punishingDefendantdor their conduct,in anamountsufficiently large
to beanexampleto othersandto detertheseDefendantandothersfrom engaging
in similar conductin thefuture.

COUNT IX—FRAUDULENT CONCEALMENT

89. Plaintiff repeatsandincorporatesdy referenceall otherparagraphsf
this Petitionasif fully setforth herein.

90. Defendantdraudulentlyconcealednformationwith respectto Bair
HuggerFAW including, but not limited to, the following particulars:

a. Defendants represented through the labeling,
advertising, marketing materials, seminar
presentations, publications, notice letters, and
regulatorysubmissionshat Bair HuggerFAW was
safe and fraudulently withheld and concealed

informationaboutthe substantiatisk of usingBair
HuggerFAW; and
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b. Defendantsrepresentedthat Bair Hugger FAW
was safer than other alternative systems and
fraudulently  concealed information that
demonstratethat Bair HuggerFAW wasnot safer
thanalternativesavailableon the market.

91. Defendantshad sole accessto material facts concerningthe
dangersandunreasonablesks of Bair HuggerFAW.

92. The concealmenbf information by Defendantsaboutthe risks
of Bair Hugger FAW was intentional, and the representationsnade by
Defendantsvereknownby Defendantgo befalse.

93. The concealmentof information and the misrepresentations
about Bair Hugger FAW were made by Defendantswith the intent that
doctorsandpatients,jncluding Plaintiff, rely uponthem.

94. Plaintiff and his physiciansrelied uponthe representationand
wereunawareof the substantiatisks of Bair HuggerFAW which Defendants
concealedrom the public, including Plaintiff andhis physicians.

95. Plaintiff was injured as a direct and proximate result of
Defendantsactionsomissions and misrepresentation®laintiff hasincurred
andwill continueto incur expensesasa resultof usingthe Bair HuggerFAW
system.

96. Defendantsactedwith oppression,fraud, and malice towards

Plaintiff, who accordinglyrequestghatthe trier of fact, in the exerciseof its
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sounddiscretion,awardadditionaldamagedor the sakeof exampleand for
the purpose of punishing Defendantsfor their conduct, in an amount
sufficiently large to be an exampleto othersand to detertheseDefendants
andothersfrom engagingn similar conductin the future.

VI. EXEMPLARY DAMAGES

97. Plaintiff repeats and incorporates by reference all other
paragraphsf this Petitionasif fully setforth herein.

98. Defendants’acts or omissionsdescribedabove, when viewed
from the standpointof the Defendantsat the time of the act or omission,
involved an extreme degree of risk, considering the probability and
magnitudeof the potentialharmto Plaintiff andthe communityatlarge.

99. Defendants had actual, subjective awarenessof the risks
involved in the above described acts or omissions, but nevertheless
proceededwith consciousindifferenceto the rights, safety, or welfare of
Plaintiff andthe communityatlarge.

100. Based on the facts stated herein, Plaintiff requests that
exemplarydamage$e awardedo Plaintiff from Defendants.

VIl. DAMAGES
101. Plaintiff repeats and incorporates by reference all other

paragraphsf this Petitionasif fully setforth herein.

20



102. As a direct and proximate result of the occurrencemade the

basisof this lawsuit, Plaintiff was causedo suffer personalnjuries and has

incurredthe following damages:

a.

b.

Reasonablenedicalcareandexpense# the past;

Reasonablend necessarynedicalcareand expenseghat will,
in all reasonabl@robability,beincurredin the future;

Physicalpainandsufferingin the past;

. Physicalpainandsufferingin the future;

Physicalimpairmentin the past;

Physicalimpairmentthat, in all reasonablgrobability, will be
sufferedin the future;

. Lossof earningdn the past;

. Lossof earningcapacitythat, in all reasonablgrobability, will

beincurredin thefuture;
Disfigurementin the past;
Disfigurementin the future;
Mentalanguishin the past;

Mentalanguishin the future;

. Costof medicalmonitoringandpreventionn the future;

. Reasonableand necessaryattorneys feesin prosecutingthis

action:and

Exemplarydamages.
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103. Plaintiff seeksall elementsof saiddamagegermittedunderlaw
from the Defendantsn anamountthat Plaintiff would showhe is entitledto

atthetime of trial.

PRAYER

WHEREFORE, PREMISES CONSIDERED, Plaintiff respectfullyprays
that Defendantsbe cited to appearand answer herein, and that upon a final
hearingof the cause judgmentbe enteredfor Plaintiff againstDefendantsjointly
and severally,for damagesn an amountwithin the jurisdictional limits of the
Court; togetherwith pre-judgmentnterestat the maximumrate allowed by law;
post-judgmeninterestat the legal rate, costsof court; exemplarydamagesand
suchotherandfurtherrelief to which Plaintiff maybe entitledat law or in equity.

A JURY TRIAL IS DEMANDED ON ALL ISSUES.
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Respectfullysubmitted,

KENNEDY HODGES,L.L.P.

, Db Hir—

David W. Hodges

StateBarNo. 00796765
dhodges@kennedyhodges.com
GabrielA. Assaad

StateBarNo. 24076189
gassaad@kennedyhodges.com
711W. AlabamasSt.
Houston,Texas77006
Telephone(713)523-0001
Facsimile:(713)523-1116

ATTORNEYSFORPLAINTIFF
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